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Re Pctilion ofCox V i i - g n i a  Telcom, Iiic Pursuant to Section 252(e)(5) of the 
Coniniunicalions Act for Preeiiiptioii o f  the Jurisdiction of the Virginia State 
Coqioration Conimission Regarding Interconnection Disputes with Venzon- 
Virginia, Inc and IbI Arbitration 
CC Dockct No. 00-249 
Resvonse lo  Verimii Jii ly 29 Letter - -~ 

Dear Ms Doitch 

COA \ ' i ~ y i i i a  Telcoiii. Iiic. ("Cox"), by i t s  allurneys, liereby submits this response to tlic 
July 20, 2003 lctlcr (the "July 29 Lctlcr") oTKarcn Zacliaria, counscl lo Verizon Virginia, Iiic. 
("Veriron"), 111 tlic above-rcfcrcnccd proccediiig 
Lcitci. oii both proccdural and substanlive grounds ' Thc July 29 Lcttcr merely repeats claims 
Vcl-izoii already has raiscd, a n d  rails to provide any rationale that wo~ild warrant reversal of the 
Commission's decision regarding rcciprocal coiiipeiisalioti for virtual NXX traffic i n  the Non- 

I The Commission should reject the July 29 

Pctilioii o f  Cox Virgiiiia Tclcom, Inc Pursuant 10 Section 252(e) (5)  of the Communications Act I 

hi- I'reeiiiplioii o f  [lie Jiirisdic~ion of the Virginia Statc Corporation Commission Regarding 
I i i te ico i i i i~c l ion Disputes with Veriroii-Virginia, Inc and for Arbitra~ion, CC Docket No. 00- 
240 Cox is tiling a niotion for Ica\)e Lo subiriit this response 011 this date. 

' Cox iiotcs that thc l u l y  29 Lcttcr coiitinucs Vcrizoii's paltern o f  ignoring tlic Coinmission iules 
and procedures so as to inflict the maximum level o f  incoiivcnicnce on the other parties to this 
proceeding As will1 several of i t s  earlier subinissions, Vcriron did 1101 seek leave to f i l e  the 
Jtily 29 Letter, though tlic pleading cycle has long since beer1 closed. This follows Verizon's 
carlier altcnipts lo cnter new cvideiicc i i i  thc record without any justification for 11s tardiness 
,Ycc. c g ,  Lellcr from J G Hai~iiigtoii to Marlene H. Dortcli, CC Docket No. 00.249, dated 
March 25, 2003; Opposilioii oCCox VirginiaTclcom. Inc , CC Dockct No. 00-249 at 15-17. 18 
1') ( f i l cd Seplcmber 10, 2002), Motion to Strike the Declaration oi'Willtam Munsell and Other 
Inappropriate New Matter, CC Dockct No 00-249 (f i led Sepiembcr 10, 2002). 
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Cos/ Order ’ Nothing in the Commission’s bricf in the Mountuin Communications appeal or in 
thc state commission decisions Verizon cites obviates Vcrizon’s failure to present any evidence 
[hat its proposed resolution of the virtual NXX issue could be ~mplemented.~ As the 
Comniission recognized in (he N o d ’ o s l  Order, Verizon failed entirely to present any  evidence 
dcmoiistrating that its proposal for lssue 1-6 could be implemented Accordingly, the 
Coiiiiiiission madc thc only decisioii supported by the record Nothing Verizon has submitted 
sii ice the record closed presents a n y  reasoii to revisit tha t  conclusion. 

111 the J u l y  29 Letter. Vcrizoii rcncw its iiiisplaccd reliance 011 the Commission’s 
dccisions iii Moirnluin C O ~ ) ~ I J Z ~ ~ ~ ~ C U / I O I I ~ ,  1nc VeriLon now argues that its position on the virtual 
N X X  issue is supported by the Coiiiiiiission’s briefin the appeal of those decisions.‘ In fact, the 
FCC’s brief only further undermines Verizon’s argument by demonstrating that the facts and 
policics undcrlying Mozrnm/ri C O / ~ ~ / Z I ~ ~ ~ I C ~ ~ ~ I ~ ~ ~ S  make the case irnelevant to the Commission’s 
decision on the viniial NXX issiic 

As Cox previously explained, Mounrmr! C ‘ U I ? I I J I L I I ~ I C ~ ~ I I O I I S  addressed compensation for 
facilitics used b y  paging companies to providc (heir customers with wide area calling. Wide area 
calling is a type of service that is vcry similar to traditional ILEC FX telephone service in that 11 
uses inumberin:: assignment i n  combination with dedicated transport facilities to enable 
custoniers to avoid toll charges on interLATA calls. In its brief, the FCC descnbcd a two-part 
lest for determining whether an intercoiincction arrangement constitutes a wide area calling 
service entitliiig a LEC to collect transport charges for the use of the dedicated facilities. The 
first element of that [est is that thc arrangement must involve optional services that “‘are not 

Pctition o f  WorldConi, Inc Pursuant to Section 252(e)(5) ofthe Communications Act for 1 

Preeniption of the Jurisdiction ofthe Virginia State Corporation Commission Regarding 
Interconnection Disputes with Verizon Virginia Tnc , and for Expedited Arbitration, Petition of 
Cox Virginia Telcom, Inc Pursuant to Section 252(e)(5) of the Communications Act for 
Preemptioii of the Jurisdiction ofthc Virginia State Corporation Commission Regarding 
Interconnection Disputes with Verizoii-Virgnia, Inc and for Arbitration, Petition of AT&T 
Coinmuiiicatioiis of Virginia Inc , Pursuant to SccLion 252(e)(5) of the Communications Act for 
Prcciiiption o f  the Jurisdiction o f  the Virginia Corporation Commission Regarding 
liitcrconnection Disputes With Verizon Virginia Tiic., Menzorundunz Opn io !~  und Order. cc 
Docket Nos 00-2 18, 00-249, 00-25 I ,  DA No. 02-073 1 (Wireline Comp. Bur.) (re1 July 17, 
2002) (the “NomCosl Order”) 

tilcd June 19, 2003) (the “FCC Brief’) 

ICC Rcd 2091 (2002), uI f ; f ,  Order on Revieiv, I7 FCC Rcd 15 I35 (2002). 

4 see Bricf for Respondents, M o u n / m  ConZ~7Z/~/J/Cll~lons. IHC v FCC, No 02-1255 (D C. Cir. 

See Mountain Communications, Inc \’ Qwest Communications Interiiational, Inc., Order, 17 

“ L ~ W  h!Oldll/ilitJ (‘o/,/nlLI///cU//o/7.~. Inc 1’ FC‘C‘, No. 02-1255 (D.C. Cir filed June 19, 2003) 
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iieccssary for interconnectioii or for tiic provision o r .  
iowcvcr, makes usc only of facilities that are entirely necessary for the provision o f  service. 
Indeed. the record in this proceeding shows that virtual NXX traffic is routed over local 
interconnection trunks and is tndistinguishahle from other local traffic traversing those same 
trunks Unlike wide area calling arrangements, virtual NXX does not increase Veriion’s 
traiisporl or iiitercoiineclion costs 

service ,,,’ Virtual NXX servlce, 

Moieover, [ l ie  Coiiiiiiission’s bricfonly reinforces Cox’s contention that the more 
iiistruclivc case for rcsolviiig Issue 1-6 is TSK Wirele~s.~ Verizon IS esscntially trying to shift 
costs to Cox for virtual NXX traffic cvcn though the demands on Verizon’s network for virtual 
NXX traflic are no differenL than those made by any other intraLATA traffic Verizon’s effort to 
shift costs for that traffic can only be seen as the type of improper charge classification outlawed 
by TSK W r v e l e ~ ~  Accordingly, the FCC’s brief reveals that virtual NXX is not analogous to the 
wide area calling arrangeineiits addressed i n  TSR CKveless and Morrnrtrrn Conznzzrirzcalions, and 
[lie policics underlying those decisions are of in0 help to Ver i~on’s  request for reconsideration of 
[he Coiiiiiiission’s decision oil Issue 1-6 ’) 

Morcover, Verizon’s continued citation to state commission proceedings addressing the 
virtual NXX traflic issue merely tells the coniniission what it already knows: some state 
coiiiniissions have agreed with Vcnzon that virtual NXX traffic cannot be subject to reciprocal 
compensation, wliilc others have disagreed Even on this point, however, I t  should be noted that 
very few or ihe  stale coinniissions Verizoii has cited have adoptcd the combinatioii of positions 
 hat VeriLon advocatcd in this arbitration Most have adopted a bill and keep regime for virtual 
NXX traflic, they Iiavc not rcquircd that virlual N X X  traffic be subject to ILEC access charges 
or distancc sensitivc transporl ratcs More importantly, however, state commissions can be of 
very little help to the FCC in  intcrprcting 11s own rules, which is one of the FCC’s fundamental 
tasks and core specialties l f thc Commission concludes, as it should, that its initial resolution of  
the virtual NXX issue comports with its own rules, the contrary opinion of the several state 
coiiiniissioiis i s  irrelcvant 

The July 29 Letter also furthcr undcrscores Verizon’s misunderstanding of the purpose o f  
this arbitration Veri7on’s rcliancc on Mouwlciin Coiiiiiiui7iccilion.s and Ihe state coinmissions It 

ciles indicates that Verizoii considcrs this proceeding to be akin to a rulemaking proceeding. TO 
the contrary, arbitrations must be based on sound policy, buL also must be consistent with the 
factual record that is placed before the arbitrator. Toward that end, the FCC and the parties 
pariicipated i n  a lengthy proceeding that included a full  opportunity for the airing ofall evidence 

’ ,See FCC Briefat 21 (quoting TSR Wireless, LLC v .  Us  Wesl Communications, Inc., Order, 
15 FCC Rcd 1 I I06 (2000), (if jvii ied Qwest Corp v. FCC, 252 F.3d 462 (D.C. Cir. 2001) (“TSR 
Ct’i reless”) 

The FCC Brief discusses tlils case at Icngth at pages 27-30 

Indeed, both 7% Wireless and Mou)ilurtr Coi,iitrunrcu/iotis held that the wireless provider i s  

8 -  

9 

cntitlcd to reciprocal compensation, which i s  conlrary to the result Verizon seeks here. 
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on the v i r tua l  NXX issuc The Commissioii fairly determiiicd the virtual NXX issue in the Non- 
(‘est Order by choosing the resolution of Issue 1-6 that ( I )  mirrors the requirements o f  the 
Commission’s rules to the extent that the parties demonstrated themselves technically capable, 
and (2) ensures smooth long-term implementation. The July 29 Letter falls to show that the 
Commission’s decision was i n  crror iii any respect. Vcrizon’s demand that virtual NXX traffic be 
raicd hy the geogaphical end points is a “solution” that solves nothlng, but only sows the ground 
[or fulurc disputes 

I n  this respect, thc cxpcricncc 01‘ the Florida Commission is iiistructive. The Florida 
Coiiimissioii iiiitially addressed tlic virtual NXX issue in a rulemaking proceeding, finding that 
calls should be rated based on geographic end points, rather than NXX codes.” It left to the 
carricrs, however, the task of agrccing upon a compensation scheme for such traffic. 
Prediclably, the carricrs werc uiiablc to agree on a billing regime, and the Florida Commission 
w a s  forced to address the issue i n  the arbitration rulings cited by Verizon.I2 In belatedly 
pi’oposing iliat the Commissioii require thc parties to collaborate on traffic studies and virtual 
NXX hilling issues (while continuing to iznore other types oftraflic with end points that cannot 
he identified), Veri/on is asking the FCC to go down the same path.” This course virtually 
guarantees tlial the parties will come before the Commission again and again to resolve petty 
tlisptitcs obcr thc logistics of traffic studies and other associated “cooperative” endeavors to 
make Verimn’s proposal a reality. The FCC has neither the time nor the resources to deal with 
thcsc types ofday-to-day disputcs, and i t  must inake its decisions with its resource limitations i n  

mind 

I I  

Vcrizon’s persistent post-decision attcnipts to cobble together a case on the virtual NXX 
issue based 011 late-filed and imelevant iiew evidence and inapposite case law have wasted the 
FCC’s and tlic partics’ timc and rcsourccs Since the record in this proceeding closed, no 
relevml facts havc changed, a i d  Verimn still has provided no cvideiice of a workable plan to 
impleinent its proposed resolution of tlic Virtual NXX issue Like its previous post-decision 
submissions, the J u l y  29 Lelter simply retreads familiar ground, adding no new relevant law or 

.See lnvesiigcition iiiio Approprime Meihods lo Compensate Curriers for  Exclrcinge of Traffic 
SubJeci io Seciioi7 251 of ihe Telccoitiiiiuriicciiions Acr ofIYY6, Order No. PSC-02-1248-FOF-TP, 
Docket No. 000075-TP (September I O ,  2002). 
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See it1 
I I  

I ’  .%,e Pciilion 11.v Global N A P S ,  Inc f o r  Arhilvrrlion Pursirnnl to 47 U S  C 252(b) of 
Inicrc~onneciion Ktries, Tcrm.r m d  Conditions with Vwizon Florida Inc.. Order NO PSC-03- 

Iniercot7nec.lion Agreemetit w i h  Verizoii Floridu. Inr by US LEC of Florida. Inc., Order No. 
PSC-03-0762-FOF-TP (June 25, 2003). 

(carriers caiinot dctermiiic actual bcyiining and eiid points ofcalls to leaky PBXs, LANs, and 
ccrtain otlicr types o f  lines) 

0805-FOF-TP (July 9. 2003); Peiiiroii for Arbitration oIunresolvedIssues in Negoiiation of 

I 1  t S w  Cox Oppositioii to Verizon Petilioii for Reconsideration at 17-18; Tr. at 181 1-12 (Pitterle) 
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evidence Accordingly, the Coiiiinission should reject thc July 29 Letter and allirm i t s  decision 
oil the virtual NXX issue 

Please inform us i f  any questions should arisc in connection wlth this letter. 

Rcspectfully submitted, 

Jason E. Rademacher 

Counsel to Cox Virginia Telcom, Inc 

cc As per attached servicc l i s t  
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